THE BIG PICTURE: CLIMATE CHANGE
What lies ahead in 20207

BELL GULLY


http://www.bellgully.com
http://www.bellgully.com

Contents

©O© 0O N O 0~ WND =

- =
- O

More response is a reality

What's coming this year

Overhauling the Climate Change Response Act
Consultations closing

Other regulatory and policy change needed
Emissions-budget focus for new commission
Investment to drive emission reductions
Growth in climate lawsuits

Pressure for action and agreement

Bell Gully’s climate change practice

Bell Gully’s climate change team



More response is a reality

limate change response will become

a reality for many New Zealand

businesses in 2020, as an array of
legislative changes continue to shed light
on what a lower-carbon economy will mean
for their own operations.

Globally, concern around climate change is
gathering momentum, with an increasing
impetus to understand and report on
climate risk and adaptation plans, and
growing focus on what might be needed to
transition economies. In New Zealand, the
passing of the Zero Carbon Bill in November
laid the foundation for a transformation of
New Zealand’s climate change landscape.
It provides greater certainty for policy and
investment decision-makers alike, with cross-
party support to achieve net zero emissions
by 2050.

Achieving net zero by 2050 requireseconomy-
wide action. The government’s challenge will
be in how it determines and implements
cohesive and coordinated regulatory and
policy settings across a number of sectors
in time to give business sufficient certainty
forinvestment and transformation planning.

1 | MORE RESPONSE IS A REALITY

The challenge is not a small one, with a
number of constraints to be navigated. But
the drive to decarbonise, while maintaining
economic productivity, also presents
significant commercial opportunities.
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What's coming this year
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MID 2020

19 SEPT 2020

APRIL 2020

First national climate change risk
assessment expected from the
Climate Change Committee.

)

APRIL 2020

Regulations providing for provisional
application of proposed ETS reform
settings expected.

N
G/

APRIL 2020

\J

Proposed regulatory changes General Election.

for climate-related financial
disclosures anticipated.

MID 2020

Amended form of Climate Change
Response (Emissions Trading Reform)
Amendment Bill expected to pass with
cross-party support.

28 FEB 2020

Consultation on proposed settings for reform of the New
Zealand ETS closes. Consultation on proposals to accelerate
renewable energy and energy efficiency closes.
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Policy decisions on accelerating
renewable energy and energy
efficiency expected. NOV 2020
UN 26t Conference

Of the Parties (COP 26)

New Zealand will likely seek UN
parties’ agreement on Article 6 of
the Paris Agreement (around how
future emissions trading market
rules work).

MID 2020

Work on first national
adaptation plan expected to
commence.

BELL GULLY
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Overhauling the Climate Change Response Act

3 | OVERHAULING THE CLIMATE CHANGE RESPONSE ACT BELL GULLY
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Consultations closing

Reforming the New Zealand
Emissions Trading Scheme:
proposed settings

he government is currently consulting
Ton proposed regulatory settings

underpinning the reform of the ETS.
The regulatory settings will be crucial to
drive abatement activity through provisional
emissions budgets, limits on emissions, NZU
annual auction volumes, auction and NZU-
related price settings, while the Climate
Change Commission completes the first
National Climate Risk Assessment and gets
its analysis underway to make its independent
recommendations in February 2021. See
our summary of the proposed settings:
Submission dates loom for ETS and energy
transition consultations.

Consultation closes on the government’s
proposed ETS reform settings on 28 February
2020, with the final settings expected to
apply around the middle of 2020. These
provisional settings are expected to be
updated by following recommendations from
the Climate Change Commission, in February
2021, for application in 2022.
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Accelerating renewable energy
and energy efficiency

At the same time the government is seeking
submissions on the issues raised in its
discussion paper Accelerating Renewable
Energy and Energy Efficiency, which it
released in December 2019. It recognises
“the world is going through one of the most
significant energy transitions in history”,
which will “see a complete rewiring of global
energy systems in response to the threat
of climate change, and the economic and
environmental opportunities low emissions
energy sources are creating”.

The discussion paper identifies to meet the
government’s ambitious climate change
goals there will need to be greater energy
efficient processes and practices adopted, a
transition to renewable fuels in industry and
increasing renewable electricity generation.
A range of options to encourage energy
efficiency and the uptake of renewable fuels
in industry, as well as options to accelerate
renewable electricity generation and
infrastructure are outlined in the discussion
paper (also canvassed in our summary of
the policy settings). Consultation closes
on 28 February 2020 on the sequencing
and optimal package of policies from those
outlined in the discussion paper.
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Other regulatory and policy change needed

hanges in the CCRA alone will not
‘ be sufficient to ensure New Zealand

achieves its emissions budgets and
targets. There will be wider regulatory and
policy change - some of which is already
underway. Cohesive regulatory and policy
settings will be required to achieve the pan-
economic change required to meet the
2050 target. Major decisions made by the
government will now also be considered
under a climate change lens as a standard
part of Cabinet’s decision-making, using
a tool developed by Ministry for the
Environment (MfE) to estimate
emissions impacts.

The Resource Management
Act 1991 and a number of
associated National Policy
Statements are under review
or reform. Changes to the Act and
several national policy statements will be
crucial to support the reduction in NZ Incs
carbon footprint needed to meet emissions
budgets and targets, and sustain a climate-
resilient economy.

Proposed regulatory and policy change is
also expectedin 2020 targeting transition of
the transport, energy, and industrial process
heat sectors to a lower-carbon future. The
need for climate-resilience will also bring
greater scrutiny of biosecurity and water
issues.
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Emissions-budget focus for new commission

even commissioners were appointed
Sto the Climate Change Commission

(CCC) by December 2019, including
Chair Dr Rod Carr who was named earlier, in
October. The CCC has some independence
as a Crown entity, and is focused on providing
independent advice to government from
experts on achieving targets set in the Zero
Carbon Act, as well as monitoring them.

Through 2020 the CCC will be gathering
and analysing evidence to update
recommendations around the first three five-
yearly emissions budgets out to 2035. The
Chair of the CCC has signalled “consumer
preferences will have to change and the
economy will have to be reorganised over
time to reach low emissions” .

The CCC is also tasked with delivering
national climate change risk assessments
every six years, with the first assessment
underway and expected to be released in
early-tomid-2020. The first assessment will
provide an overview of how New Zealand
may be affected by climate change, and will
be used to prioritise action to reduce risks
or take advantage of opportunities through
a national adaptation plan. It is also likely
to inform individual organisations’ climate
change risk reporting and adaptation
planning.

' Morning Report interview with Rod Carr
on 18 December 2019.

6 | EMISSIONS-BUDGET FOCUS FOR NEW COMMISSION

Ms Lisa Tumahai
DEPUTY CHAIRPERSON

Continuing the role she held in the
Interim Climate Change Committee

Dr Rod Carr
CHAIR
Who has previously held roles as deputy

Reserve Bank Governor and University
of Canterbury Vice-Chancellor

Dr Harry Clark

Expert in agricultural
greenhouse gas research

CLIMATE
CHANGE
COMMISSION

Ms. Catherine Leining

Economist, expert on climate policy
and emissions pricing systems

Dr Judith Lawrence

Who has international expertise in
climate change adaptation

Professor Nicola Shadbot

Broad experience as a farmer, company director and
academic, with expertise in land use and land use change

Professor James Renwick

A leading climate scientist

BELL GULLY
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INnvestment to drive emission reductions

egulation changes alone will not
Rnecessarily drive timely investment

decisions, given much of the capital
investment required to reduce industrial
and commercial emissions would arise when
existing assets (such as coal boilers) reach
end-of-life. To help catalyse investment, the
government established Green Investment
Finance Limited (GIF), which has a NZ$100
million green fund. GIF is currently seeking
investment opportunities. The government
also announced a major new capital
investment package in December 2019,
NZ$200 million of which is set aside to
accelerate reduction of the public sector’s
carbon footprint. This includes replacing
coal-boilers in schools, hospitals and other
public institutions. The challenge will be
realising investments to drive change, with
an associated benefit of increasing wider
consultancy knowledge and expertise around
lower-carbon or decarbonised technology
alternatives.

Policy change - such as the proposed levy on
coal - will likely be used to support regulation
both to strengthen the economic case for
lower-carbon investment options, and
bring forward such investment decisions.

The government signalled leadership in
decarbonising process heat in its recent
discussion paper Accelerating Renewable
Energy and Energy Efficiency, and on
29 January 2020 followed up with its
announcement that up to NZ$10 million of
its upcoming spend on infrastructure would
be for projects to decarbonise state-run
hospitals and schools. The infrastructure
package also included almost NZ$1 billion
in funding for Auckland rail projects, which
includes extension of the rail electrification
network

Reporting requirement

Beyond the national climate change risk
assessment and adaption planning, the
MfE & Ministry of Business, Innovation &
Employment’s discussion document on
Climate-related financial disclosures -
Understanding your business risks and
opportunities related to climate change
signals the possible introduction of a
mandatory (comply-or-explain) climate-

7 | INVESTMENT TO DRIVE EMISSION REDUCTIONS

related financial disclosure system. The
purpose of a climate-related financial
reporting regime would be to ensure markets
have the information they need, in a form
useful for investors, lendors and other users
of annual reports, to allocate funds that would
speed the transition to a low-emissions,
climate-resilient economy - and in doing so,
potentially redirect existing investment away
from businesses with climate risk that they
are not adequately managing.

As we have previously discussed, this would
be a significant change and one which
would require organisations to identify
and understand climate-related risks and
opportunities, and the impact on their

activities and bottom-line of physical and
wider policy/economic changes associated
with the changing climate and drive for
decarbonisation. Consultation on the
discussion document closed in December
2019 and with the pace at which the
government is currently moving on climate-
related matters, we expect to see proposed
regulatory change introduced on this subject
in 2020.
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Growth in climate lawsuits

8

rustrated at the lack of progress
Fin responding to climate change

and worried about local impacts,
both internationally and domestically
we see a growing number of individuals
and communities filing lawsuits in a bid
to provoke faster climate action. The
acceleration of climate litigation globally is
evident from the United States having seen
around 650 climate change litigation cases
inthe period to 2017, with that number more
than doubling in the following two year
period ending 2019.

International lawsuits
in 2019 included:

¢ Claims being filed against fossil fuel-
related businesses alleging a failure to
act with enough speed to reduce their
contribution to climate change or to
disclose sufficient information about
climate-related risks to investors.

* Human rights-related lawsuits seeking
protection from climate change, with
a landmark ruling from the Dutch
Supreme Court in December last year
determining that the government in

the Netherlands has a human rights-
based duty to protect its citizens from
climate change and must reduce the
country’s emissions.

In New Zealand, most climate change-
related ligation to date has revolved
around the previous climate change target
set under the CCRA and factors being
considered in granting consents for both
fossil fuel-related activities and renewable
generation;? local government has been
investigating litigation risks associated
with climate change for some time now.?
In addition, in the first week of February
2020, a private law claim asserting duties
of care against seven businesses, and
seeking orders requiring those businesses
to achieve net zero carbon emissions by
2030, was heard in the Auckland High
Court. Thereis also parallel litigation under
way against the Crown targeting net zero
carbon emissions by 2030. Off the back
of these developments, we expect to see
greater consideration of climate change
risks and increasing disclosure of adaptation
plans from both local government and
businesses.

Furthermore, a United Nations Human
Rights Committee (UNHRC) decision
released in January this year upheld the
New Zealand Supreme Court’s decision to
deport loane Teitota back to the Republic of
Kiribati and not accept his claims of being
a ‘climate change refugee’. Whilst the
Supreme Court decision was upheld due to
the mitigations being put in place in Kiribati
to minimise the impacts of climate change
in the next 15 years, the UNHRC made a
landmark ruling in finding countries may
not deport individuals who face climate
change-induced conditions that violate the
right to life - laying the foundation in due
course for climate change refugees. We
expect to see this ruling relied on in years
to come.

2 See Winkelmann CJ and Glazebrook and France JJ, “Climate Change and the Law”, paper for the Asia Pacific Judicial Colloquium, held in

Singapore 28-30 May 2019

3 J Hodder QC, Climate Change Litigation: Who's afraid of creative judges?, March 20719: https://www.lgnz.co.nz/assets/Uploads/f488365773/
Climate-change-litigation-Whos-afraid-of-creative-judges.pdf

GROWTH IN CLIMATE LAWSUITS
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Pressure for action and agreement

Push for agreement on
how international carbon
markets would work

t the 25th Conference of the Parties
A(COP 25) to the United National

Framework Convention on Climate
Change (UNFCCC) in December 2019, the
UN parties sought to agree on Article 6 of the
Paris Agreement around how future market
rules would work. Agreement on article 6
could not be reached given the failure to
agree on the most contentious issues such as
the carry-over of Kyoto credits into the Paris
Agreement and measures to avoid double
counting. All eyes will be on COP 26, which
is expected to take place in November in
Glasgow, to see if agreement can be reached.

Neighbourhood watch

Trade-focused businesses will be paying
close attention to their obligations relative
to those of competitors in other markets -
particularly across the Tasman. But while
Australian competitors saw a carbon tax
scheme repealed in 2014, there is growing
public pressure for meaningful climate action
in the wake of devastating fires in Australia.
While it is too soon to judge whether that
will lead to any change, it is certainly an area
some businesses will be watching closely,
particularly those major emitters in New
Zealand receiving industrial allocations which

9 | PRESSURE FOR ACTION AND AGREEMENT

will reduce over time should the ETS Bill pass
mid-year. An Australian decision to impose
a cost on emissions would create a more
even playing field for our major emitters
competing against Australian businesses
for export market share.
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Bell Gully’s climate change team

If you have any questions about this report, please contact one of the team listed below or your usual Bell Gully adviser:

CLIMATE CHANGE

Simon Watt

PARTNER

ool +64 4 915 6854  moe+64 21 605 384
simon.watt@bellgully.com

ENERGY

David Coull

PARTNER

ool 64 4 915 6863  moe+64 21800 308
david.coull@bellgully.com

RESOURCE MANAGEMENT

Natasha Garvan
PARTNER

ool +64 9 916 8956  moe+64 27 420 0561

natasha.garvan@bellgully.com

LITIGATION

Tim Smith

PARTNER

ool +64 4 915 6520  moe+64 21102 7398
tim.smith@bellgully.com

BELL GULLY’S CLIMATE CHANGE TEAM

CLIMATE CHANGE

Kate Redgewell

CONSULTANT

ool 64 4 915 6868  mos+64 21570 945
kate.redgewell@bellgully.com

ELECTRICITY / RENEWABLE ENERGY

Angela Harford

PARTNER

FORESTRY

ool +64 4 9156764  wmos+64 21875 905
angela.harford@bellgully.com

RESOURCE MANAGEMENT

Andrew Beatson
PARTNER

ool +64 9 916 8754  mos+64 21223 9170

andrew.beatson@bellgully.com

LITIGATION

Simon Ladd

PARTNER

ool +64 9 916 8934  mos+64 21920 508
simon.ladd@bellgully.com

Karl Anderson
PARTNER

ool +64 9 916 8845 moe+64 21661726
karl.anderson@bellgully.com

FORESTRY

FORESTRY

BANKING AND FINANCE

David Craig

PARTNER

ool +64 4 915 6839  mos +64 21674 851
david.craig@bellgully.com
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AUCKLAND WELLINGTON Disclaimer: This publication is necessarily
brief and general in nature. You should

VERO CENTRE ANZ CENTRE
48 SHORTLAND STREET 171 FEATHERSTON STREET seek professional advice before taking any
NEW ZEALAND NEW ZEALAND further actioninrelation to the matters dealt

within this publication. The views expressed
are our own. No client views are represented
in this publication.
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